IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF KANSAS

JUDITH A. BRYANT,
Plaintiff,

CIVIL ACTION
No. 01-2390-CM

FARMERS INSURANCE EXCHANGE,

Defendant.
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MEMORANDUM AND ORDER

Pending beforethe court is plaintiff Judith A. Bryant's Motion to Alter Judgment (Doc. 67). Asset
forth below, plaintiff’s motion is denied.
l. Background

Inthiscase, plantiff contended that defendant discriminated againgt her onthe basis of age and gender
when defendant terminated her employment, in violaion of the Age Discrimination in Employment Act, 29
U.S.C. 8§ 623(a)(1) et seq., and Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000, et seq. On
May 14, 2003, this court granted summary judgment infavor of defendant ondl of plantiff sdams. Pantiff
requests the court to ater or amend this judgment.
. Legal Standard

Whether to grant or deny a motion to dter or amend ajudgment pursuant to Federal Rule of Civil

Procedure 59(e) is committed to the court’ sdiscretion. GFF Corp. v. Assoc. Wholesale Grocers, Inc., 130




F.3d 1381, 1386 (10" Cir. 1997); Hancock v. City of Okla. City, 857 F.2d 1394, 1395 (10" Cir. 1988).
In exercising that discretion, courts in genera have recognized three mgor grounds judtifying recongderation:
(1) anintervening change in contralling law; (2) availability of new evidence; and (3) the need to correct clear
error or prevent manifest injustice. Marx v. Schnuck Mkts., Inc., 869 F. Supp. 895, 897 (D. Kan. 1994)
(atations omitted); D. Kan. Rule 7.3 (liging three bases for reconsderation of order). “Appropriate
circumstancesfor amotionto recons der arewhere the court has obvioudy misapprehended a party’ sposition
on the facts or the law, or the court has mistakenly decided issues outside of those the parties presented for
determination. . . . A party’s falure to present its strongest case in the first instance does not entitle it to a
second chance in the form of a motion to reconsider.” Sthon Maritime Co. v. Holiday Mansion, 177
F.R.D. 504, 505 (D. Kan. 1998) (citations omitted).
1. Analysis

Fantiff clamsthat, inits May 14, 2003 Memorandum and Order granting defendant’s motion for
summary judgment (hereinafter “May 14 Order”), the court erred by: (1) mischaracterizing facts as
uncontroverted; (2) finding plaintiff had failed to put forthsufficdent evidence of pretext, where plantiff aleged
defendant manipulated files related to plantiff’s performance; and (3) finding plaintiff had faled to put forth
auffident evidence of pretext, where plaintiff submitted statistical evidence she had compiled and andyzed
hersdf in an attempt to show that defendant’s Statistica evidence related to plantiff’s performance was
unworthy of credence. As discussed below, goplying the Rule 59(e) standard, the court believes plaintiff has

not set forth abasis upon which the court should ater its May 14 Order.




A. Alleged Mischaracterization of Facts

Firdt, plaintiff states that the court characterized facts located on pages 2 through 5 of the May 14
Order as uncontroverted, when plaintiff had controverted the facts in her Memorandum in Opposition to
Defendant’s Maotion for Summary Judgment. Plantiff referencesparagraphs 21, 24, 26, 45, 53, 54, 67, and
68 of defendant’ s statement of uncontroverted facts.

In its May 14 Order, the court examined the facts referenced by plaintiff as “[t]he history of
defendant’s evaluation of plaintiff’s performance as manager of RPI in light of RPI’s compliance with
defendant’s standards . . . .” (May 14 Order a 2) (emphads added). In response to the facts alleged at
paragraphs 21, 24, 26, 45, 53, 54, 67, and 68, plantff stated, in her response to defendant’ s motion for
summary judgment, that she “concedeg]d] that the audit results set forthinthese paragraphs correctly state the
results computed by her supervisor, Jack Honore.” (Pl.’sMem. Opp. a 2). Plantiff dso sated that she had
“contest[ ed] the accuracy of these results because of the manipulation of the files audited by Honoreto create
fase audit numbers,” and that “the so-called standards were never intended to be mandatory achievement
levels” (1d.)

The court finds plaintiff’ scriticismdoes not warrant dterationof the May 14 Order under Rule 59(e).
Asspedificdly stated by the court, the court set forth the facts dleged at paragraphs 21, 24, 26, 45, 53, 54,
67, and 68 in the context of discussing defendant’s evduation of plantiff’s performance. Plaintiff did not
dispute that such gaidics were in fact those provided by defendant. As such, they were properly
characterized as uncontroverted to the extent the statistics presented defendant’ s evaluation of plantff’s
performance. The court fully considered plantiff’s arguments regarding the dleged pretextua nature of the

gatigics later in the opinion, as discussed below.




2. Alleged Error in Construing Evidence of File Manipulation

Faintiff contendsthe court should have found that plaintiff presented sufficient evidence to show that
defendant’ sjudtification for firing plaintiff - her dleged substandard performance - was pretextua, because
employees of defendant pulled plantiff’ s files from the audit.

The court believesits andysis of thisissue in the May 14 Order was a correct gpplication of the law
tothefacts, and plantiff’ sargumentsdo not meet Rule 59(e)’ s standard of showing “clear error” or “manifest
injugtice.” In the court’ s view, no further discusson is needed. However, to makeitsruling particularly clear
to the parties, the court will continue.

In support of the file-pulling dlegations, plaintiff offered her own testimony and that of Jeff Salsoury.
With regard to plaintiff’ s tesimony, plaintiff provided her own affidavit, inwhichshe stated “[&]lthough | was
not aware of it at the time, | have learned since my discharge that Nagle was manipulating the fileswhichwere
being audited by Honore.” (F.’sDecl. 138). Plaintiff then repeated the tatements set forthin Mr. Sdsbury’s
afidavit. The court concluded that plaintiff’s affidavit could not be consdered upon summary judgment,
because it was not based upon her persona knowledge: “To survive summary judgment, nonmovant’s
affidavits must be based upon persond knowledge and set forth facts that would be admissible in evidence;
conclusory and sef-sarving affidavits are not sufficient.” Murray v. City of Sapulpa, 45 F.3d 1417, 1422
(10™ Cir. 1995) (citation omitted), quoted in May 14 Order at 12.

The only evidence properly before the court was that provided by Mr. Sdsbury, who stated: (1) he
knew of “anumber of audits’ conducted by Mr. Honore and Mr. Nagle, (Pl.’s Resp. Attach. 30 at 18); (2)
that he “ persondly observed some manipulation of the audit files before the files were audited,” (Id.) ; (3)

that he observed Mr. Nagle indructing employees to pull certain files, and that he did not know what Mr.
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Nagle did with the files, and (4) that he “thought it was strange that we were directed to pick out the ‘good’
files from the lig of files to be audited” and that * handpicking the files made [him] fed very uneasy.” (Id.).
Uponful considerationof Mr. Sdsbury’s affidavit, the court found that there were* no factsbefore the court
indicating which files were pulled, whether they concerned plaintiff, how the pulled files were used, and
whether they were in fact excluded from the audit.” (May 14 Order at 12).

As the court noted on page 6 of the May 14 Order, to survive summary judgment, the non-moving
party may not “rest on ignorance of facts, on speculation, or on suspicion and may not escape summary
judgment in the mere hope that something will turnup at trid.” Conaway v. Smith, 853 F.2d 789, 794 (10"
Cir. 1988). Based uponthe statements of Mr. Sdsbury, no rationd jury could have concluded that defendant
had manipulated plantiff's files. It was plaintiff’s burden to present evidence showing that defendant’s
proffered reason for terminaing plantiff was pretextud. The court’s characterization of plaintiff’s evidence
was neither clearly erroneous nor manifestly unjust.

3. Alleged Error in Excluding Statistical Evidence Compiled by Plaintiff

Findly, plantiff sates the court erred by failing tofind that plaintiff had presented sufficient evidence
of pretext, whenplantiff presented acompeting andyss of the audit resultsdlegedly relied uponby defendant
in its decison to terminate plaintiff’s employment.

Fantiff clamsin the Motion to Alter Judgment that the court should not have sua sponte excluded
thisevidence asbeing (1) outside plaintiff’s persond knowledge, and therefore improper evidence supporting
summary judgment under Rule 56(€); and (2) opinion testimony outside the persond knowledge of plaintiff,

and therefore improper expert testimony.




Fire, plantiff contends that the court was “not free to reject sua sponte evidence presented in
oppositionto amotionfor summary judgment,” and thet the court “may not ignore evidentiary materia which
showsthe existence of a genuine issue of materid fact for trid.” (citing McCormick on Evidence 8 55 at 144
(3d ed. 1984); 88 C.J.S. § 253 (2001)). Rule 56(€) places upon the court the obligation to consider Al
afidavits in compliancetherewithin ruling upon asummary judgment motion. Importantly, the rule provides
that:

[S]upporting and opposing affidavits shal be made on persona knowledge,

shdll st forth suchfactsas would be admissible in evidence, and shal show

affirmatively that the affiant it competent to testify to the matters stated

therein. .. . Whenamotionfor summary judgment is made and supported as

provided inthisrule, an adverse party may not rest upon the mere dlegations

or denids of the adverse party’ s pleading, but the adverse party’ sresponse,

by affidavitsor as otherwise provided inthisrule, must set forth specific facts

showing that there is a genuine issue for trid.
Fed. R. Civ. P. 56(e). Asthe Tenth Circuit has gated, in ruling on amotion for summary judgment, “the court
should accept as true al materid facts asserted and properly supported in the summary judgment maotion.
But only if those facts entitle the moving party to judgment as amatter of law should the court grant summary

judgment.” Reed v. Bennett, 312 F.3d 1190, 1194 (10" Cir. 2002) (citations omitted) (emphasis added).

Thiscourt, and other courts, have properly examined affidavitsto determine ther compliancewithRule
56(e), and have declined to consider afidavits that are noncompliant, even if no party objects to their
admisshility. InLunow v. City of Oklahoma City, for example, the Tenth Circuit Sated that:
The dfidavits from the five activids assert, in effect, that union activity is a
detriment to firefighters careersin the Department. But theseassartions are

entitled to no waght on summary judgment, because they are conclusory,
without providing any factua basis for the conclusions. “To survivesummary
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judgment, nonmovant's affidavits must be based upon persona knowledge

and set forth facts that would be admissble in evidence; conclusory and

s f-sarving afidavitsare not sufficient.” Murrayv. Cityof Sapul pa, 45 F.3d

1417, 1422 (10" Cir. 1995) (interna quotation marks omitted); see also

Tavery v. United Sates, 32 F.3d 1423, 1427 n.4 (10" Cir. 1994)

(“Under Fed. R. Civ. P. 56(€), only statements made on personal knowledge

will support a motion for summary judgment; statements of mere belief must

be disregarded.” (internal quotation marks omitted)).
61 Fed. Appx. 598, 607 (10" Cir. 2003). The court finds that its prior ruingwas neither clearly erroneous
nor manifesly unjust. The court hasaready discussed the principle of Rule 56(e) and believesit was correctly
applied in the May 14 Order to exclude evidence outsde plaintiff’s persona knowledge.

In the May 14 Order, the court also determined that plaintiff’s testimony was impermissble under

Federal Rule of Civil Procedure 26(a)(2), because the data upon which plantiff relied was outside her
persona knowledge. Asthecourt noted, “[a] witness may not testify to amatter unlessevidenceisintroduced

aufficient to support afinding that the witness has persona knowledge of the matter.” Fed. R. Evid. 602.

"Moreover, the passage of C.J.S. cited by plaintiff in its Motion to Alter Judgment supports the
conclusion that the court may exclude improperly supported affidavits from its consideration of amotion for
summary judgment:

Although it has been held that ordinarily it isthe better and safer practice for
the court to defer action on the admission or rgection of evidence until a
proper objection is made by the party interested in having the evidence
excluded, nevertheless the court is not bound to hear and determine the
cause on improper evidence but, in the exercise of itsright to control and
regulate the conduct of the trid, may exclude evidence offered by a party
on its own authority, without a motion to strike or objection made by the
opposing party, which iswhally incompetent or inadmissible for any
purpose, even though no objection isinterposed to such evidence.

88 C.J.S. § 253 (2001).




Haintiff argues the proffered testimony was not “ expert testimony” because plaintiff merely compiled
datathat existed indefendant’ srecords. Plaintiff opinesthroughout her Declaration asto the audit results she
compiled, attached as Exhibit 1 to Pantiff’'s Declarations and Exhibits filed in Opposition to Defendant’s
Motion for Summary Judgment (for example, at paragraph 37: “Without the poor Leakage numbers
generated in Mr. Nagle's department, RPl would have averaged 1.98% Leakage in the last three audits
conducted at RPI, whichexceeds the audit goa and is better than the average leakage of 3.39% found inthe
103 audits conducted by Farmersin 2000 and 2001.”). Further, regardiess of whether plaintiff rendered an
opinion, shedid rely upon the specidized knowledge of a person who is familiar with auditing principles -
testimony upon which Federal Rule of Evidence 702 imposes a specid gatekeeping obligation upon a trid
judge to determine whether that proffered expert testimony isbothreevant and reliable. Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579, 589-95 (1993); Kumho Tire Co. v. Carmichael, 526 U.S.
137, 148-49 (1999).

Findly, it isimportant to note that the court set forthaternative bases for declining to find pretext. In
particular, the court noted that, “in determining whether a defendant’ s alegations of a plaintiff’ sunsatisfactory
job performance are pretextual, the court cannot rely upon plaintiff’s own assessment of her performance.”
(May 14 Order at 14). Further, the court noted that defendant had relied upon other criteria outside the
gdidicsin its decison to terminate plaintiff.:

[PJlantiff received substandard evaluations on severa audits and defendant
pointed to other deficiencies in plaintiff’s performance beyond the audit
resultsthemsdvesas factors consdered in the decision to terminate plantiff.
Moreover, plaintiff has not controverted defendant’ s statement thet it had a

policy againg terminating an employee for faling just one audit. Without
evidence indicaing the number of negative audits that each employee




received in comparison to plantiff, thereisno basis for the court to conclude
that the other employees were trested more favorably than plaintiff.

(Id. at 16).

The court findsthat plaintiff has failed to show that the May 14 Order reflected clear error or manifest
injugice. Plaintiff’s Motion to Alter or Amend Judgment is denied.
V. Order

IT ISTHEREFORE ORDERED that plaintiff’s Maotion to Alter Judgment (Doc. 67) is denied.

Dated this 30" day of July 2003, at Kansas City, Kansss.

g Carlos Murguia
CARLOSMURGUIA
United States District Judge
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